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GENERAL TERMS & CONDITIONS
FOR COMMERCIAL ITEMS
(C1 04/07, Rev. 1)

Part 1. APPLICABLE TO ALL TRANSACTIONS
11 DEFINITIONS
The following terms shall have the meanings below:

(a) “Government” means the United States of America and includes the U.S. Department of Energy
(DOE) or any duly authorized representative thereof.

(b) “Company” means Washington TRU Solutions, LLC (WTS), acting under Contract Number
DE-AC29-01-AL66444.

(c) “Seller” means Subcontractor or the person or organization that has entered into this agreement.

(d) “Agreement” means Purchase Order, Subcontract, Price Agreement, Basic Ordering Agreement, or
modification thereof.

(e) “Subcontract Administrator” or “Buyer” means Company’s cognizant Procurement Representative.
(H “Item” means ‘commercial item’ and ‘commercial component’ as defined in FAR 52.202-1(c).

() “WIPP” shall mean the Department of Energy’s Waste Isolation Pilot Plant located 26 miles southeast
of Carlsbad, NM.

1.2 GENERAL

All references herein to the Department of Energy Acquisition Regulations (DEAR) or Federal Acquisition
Regulations (FAR) are those in effect on the date of this Order.

1.3 RESOLUTION OF DISPUTES

(a) Seller and Company agree to make good-faith efforts to settle any dispute or claim that arises under
this Agreement through discussion and negotiation. If such efforts fail to result in a mutually
agreeable resolution, the parties shall consider the use of alternative disputes resolution (ADR). In
the event non-binding mediation or arbitration is agreed upon the site of the proceedings shall be
Carlsbad, New Mexico. The mediator or arbitrator shall allocate costs, except that there shall be no
pre-decisional interest costs, and each part shall bear its discretionary costs. In the event that ADR
fails or is not used, the parties agree that the appropriate forum for resolution shall be as follows:

(1) Subject to Order of Precedence (2) below, any litigation shall be brought and prosecuted
exclusively in Federal District Court for the State of New Mexico, Albugquerque, Bernalillo
County.

(2) Provided, however, that in the event the requirements for jurisdiction in Federal District Court
are not present, such litigation shall be brought in Eddy County, New Mexico, as appropriate.

(b) The parties agree that substantive issues presented for mediation, arbitration, dispute, claim,
litigation, or other effort at resolution shall be determined in accordance with the laws of the State of
New Mexico except for Federal Acquisition Regulation (FAR) and Department of Energy Acquisition
Regulation (DEAR) clauses which shall be determined in accordance with federal law.
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14

15

1.6

1.7

1.8

(c) There shall be no interruption in the performance of the work, and Seller shall proceed diligently with
the performance of this subcontract pending final resolution of any dispute arising under this
subcontract between the parties hereto or between Seller and its subtier subcontractors.

ORDER OF PRECEDENCE

Any inconsistencies shall be resolved in accordance with the following descending order of precedence:
(1) face of the Agreement, (2) special terms and conditions, (3) item description, and (4) general terms
and conditions.

TITLE AND ADMINISTRATION

All property rights and interests resulting from this Agreement shall pass directly from Seller to the
Government. Company shall make payments under this Agreement from funds advanced by the
Government and agreed to be advanced by DOE, and not from its own assets. Administration of this
Agreement may be transferred by WTS to the DOE or its designee, and in case of such transfer and
notice thereof to Seller, Company shall have no further responsibilities hereunder.

ACCEPTANCE OF TERMS AND CONDITIONS

Seller, by signing this Agreement or delivering the items identified herein, agrees to comply with all the
terms and conditions and all specifications and other documents that this Agreement incorporated by
reference or attachment. Company hereby objects to any terms and conditions contained in the
acknowledgment of this Agreement that are different from or in addition to those mentioned in this
document. Failure of Company to enforce any of the provisions of this Agreement shall not be construed
as evidence to interpret the requirements of this Agreement, nor a waiver of any requirement, nor of the
right of Company to enforce each and every provision. All rights and obligations shall survive final
performance of this Agreement.

WARRANTY

Seller warrants that items delivered under this Agreement shall be in accordance with Seller’s affirmation,
description, sample, or model and compliant with all requirements of the Agreement. Further, the
services shall reflect the highest standard of performance, skill, and knowledge. The warranty shall begin
upon acceptance or if services, upon completion of the performance of said services, and extend the
manufacturer’s warranty period or six months, whichever is longer, if Seller is not the manufacturer and
has not modified the item; or one year or the manufacturer’s warranty period, whichever is longer, if Seller
is the manufacturer of the item or has modified it. If any nonconformity with item appears within that time,
Seller shall promptly repair or replace such items or perform services. Transportation of replacement
items and return of nonconforming items and repeat performance of services shall be at Seller's expense.
If the repair, replacement or performance of services is not timely, Company may elect to return the
nonconforming items or repair, replace them, re-perform, or re-procure the services at Seller's expense.

ASSIGNMENT

The WTS may assign this Order, in whole or in part, to the DOE or to such party as the DOE may
designate to perform the WTS's obligations hereunder. Upon receipt by the Seller of written notice that
the DOE or a party so designated by the DOE has accepted an assignment of this Order, the WTS shall
be relieved of all responsibility hereunder and the Seller shall thereafter look solely to such assignee for
performance of the WTS's obligations. The Seller shall not assign or transfer this Order or any interest
herein, or claims hereunder, without the prior written consent of the WTS or the WTS's assignee.

Seller shall not assign rights or obligations to third parties without the prior written consent of Company.
However, Seller may assign rights to be paid amounts due or to become due to a financing institution of
Company is promptly furnished written notice and a signed copy of such assignment. Payments to an
assignee shall be subject to setoff or recoupment for any present or futures claims of Company against
Seller.
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1.9

1.10

111

1.12

1.13

1.14

NEW MATERIALS

Unless otherwise specified in this Agreement, all items delivered shall consist of new materials. New is
defined as previously unused which may include residual inventory or unused former Government surplus
property. This does not exclude the use of recycled or recovered material as defined by the
Environmental Protection Agency in 40 CFR 247.

TRANSPORTATION

If transportation is specified “FOB Origin”, (a) no insurance cost shall be allowed unless authorized in
writing and (b) the bill of lading shall indicate that transportation is for DOE and the actual total
transportation charges paid to the carrier(s) shall be reimbursed by the Company pursuant to its Prime
Contract Number DE-AC04-01-AL66444 with the DOE.

RISK OF LOSS

Where company is liable to Seller for loss of conforming items occurring after the risk of loss has passed
to Company, Company shall pay Seller the lesser of (1) the agreed price of such items, or (2) Seller’s cost
of replacing such items. Such loss shall entitle Seller to an equitable extension in delivery schedule
obligations.

PAYMENT

Unless otherwise provided, terms of payment shall be net 30 days from the latter of (1) receipt of Seller’s
proper invoice, if required, or (2) delivery of items/completion of work. Any offered discount shall be taken
if payment is made within the discount period that Seller indicates. Payments may be made either by
check or electronic funds transfer, at the option of Company. Payment shall be deemed to have been
made as the date of mailing or the date on which an electronic funds transfer was made.

COMPLIANCE WITH LAWS

Seller shall comply with all applicable federal, state, and local laws and ordinances and all pertinent lawful
orders, rules, and regulations and such compliance shall be a material requirement of the Agreement.
Seller warrants that each chemical substance constituting or contained in items furnished by this
Agreement is on the list of substances published by the Administrator of the Environmental Protection
Agency pursuant to the Toxic Substance Control Act as amended.

HAZARDOUS MATERIAL IDENTIFICATION AND MATERIAL SAFETY DATA

(a) “Hazardous material,” as used in this clause, includes any material defined as hazardous under the
latest version of Federal Standard No. 313 (including revisions adopted during the term of the
contract).

(b) The offeror must list any hazardous material, as defined in paragraph (a) of this clause, to be
delivered under this contract. The hazardous material shall be properly identified and include any
applicable identification number, such a National Stock Number or Special Item Number. This
information shall also be included on the Material Safety Data Sheet (MSDS) submitted under this
contract.

MATERIAL
(If none, insert “None”) Identification No.

(c) This list must be updated during performance of the contract whenever the contractor determines that
any other material to be delivered under this contract is hazardous.
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1.15

(d) The apparently successful offeror agrees to submit, for each item as required prior to award, a
MSDS, meeting the requirements of 29 CFR 1910.1200(g) and the latest version of Federal Standard
No. 313, for all hazardous material identified in paragraph (b) of this clause. Data shall be submitted
in accordance with Federal Standard No. 313, whether or not the apparently successful offeror is the
actual manufacturer of these items. Failure to submit the MSDS prior to award may result in the
apparently successful offeror being considered nonresponsible and ineligible for award.

(e) If, after award, there is a change in the composition of the item(s) or a revision to Federal Standard
No. 313, which renders incomplete or inaccurate the data submitted under paragraph (d) of this
clause, the Contractor shall promptly notify the Contracting Officer and resubmit the data.

(H Neither the requirements of this clause nor any act or failure to act by the Government shall relieve
the contractor of any responsibility or liability for the safety of Government, Contractor, or
subcontractor personnel or property.

(g) Nothing contained in this clause shall relieve the Contractor from complying with applicable Federal,
State, and local laws, codes, ordinances, and regulations (including the obtaining of licenses and
permits) in connection with hazardous material.

(h) The Government's rights in data furnished under this contract with respect to hazardous material are
as follows:

1) To use, duplicate and disclose any data to which this clause is applicable. The purposes of this
right are to —
i) Appraise personnel of the hazards to which they may be exposed in using, handling,
packaging, transporting, or disposing of hazardous materials;
i) Obtain medical treatment for those affected by the material; and
iii) Have others use, duplicate, and disclose the data for the Government for these purposes.

2) To use, duplicate, and disclose data furnished under this clause, in accordance with
subparagraph (h)(1) of this clause, in precedence over any other clause of this contract providing
for rights in data.

3) The Government is not precluded from using similar or identical data acquired from other
sources.

(i) This clause shall flow down to all lower-tier subcontracts.
TERMINATION FOR DEFAULT

(&) Company may terminate this agreement for default, in whole or in part, if Seller fails to comply with
any of the terms of this Agreement or fails to provide adequate assurance of future performance. In
that event, Company shall not be liable for any amount for items not accepted.

(b) If this Agreement is terminated for default, company may require Seller to deliver to Company any
supplies and materials, manufacturing materials, and manufacturing drawings that Seller has
specifically produced or acquired for the terminated portion of this Agreement. Company shall pay
the agreed-upon price for completed items delivered and accepted. Company and Seller shall agree
on the amount of payment for all other deliverables.

(c) Seller shall not be liable to Company for delays in performance occasioned by causes beyond
Seller’s reasonable control and without its fault or negligence, including but not limited to acts of God
or of the public enemy, acts of the government in its sovereign capacity, fires, floods, epidemics,
guarantine restrictions, strikes, unusually severe weather, and delays of Seller’s suppliers at any tier.
However the delays of Seller’s suppliers at any tier must be proved to be beyond the control of both
Seller and its suppliers and without fault or negligence of either.
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1.16

1.17

1.18

(d) The rights and remedies of Company in this clause are in addition to any other right and remedies
provided under this Agreement

TERMINATION FOR CONVENIENCE

Company reserves the right to terminate this Agreement, or any part hereof, for the convenience of itself
or the Government. In the event of such termination, Seller shall immediately stop all work terminated
and shall immediately cause any and all of its affected suppliers and subcontractors to cease work.
Subject to the terms of this Agreement, Seller shall be paid a percentage of the price reflecting the
percentage of the work performed prior to the notice of termination, plus reasonable charges the Seller
can demonstrate to the satisfaction of Company using its standard record keeping system, have resulted
from the termination. Seller shall not be required to comply with the cost accounting standards or
contract cost principles for this purpose. This clause does not give the Company or the Government the
right to audit Seller's records. Seller shall not be paid for any work performed or costs incurred after
notice of termination and which reasonably could have been avoided.

TAXES FAR 52.229-10

By reason of WTS’s Nontaxable Transaction Certificate, the Seller shall not include in the price any state
and local taxes except those which were paid by the Seller to third parties in acquiring the items which
are the subject matter of this Agreement. The price does include all applicable Federal Taxes.

(a) The Seller shall pay the New Mexico compensating user tax for any tangible personal property which
is purchased pursuant to a Nontaxable Transaction Certificate if such property is not used for Federal
purposes.

(b) Out-of-state purchase of tangible personal property by the Seller which would be otherwise subject to
compensation tax shall be governed by the principles of this clause. Accordingly, compensating tax
shall be due from the seller only if such property is not used for Federal purposes.

(c) The Company may receive information regarding the Seller from the Revenue Division of the New
Mexico Taxation and Revenue Department and, at the discretion of the Company, may participate in
any matters or proceedings pertaining to this clause or the above-mentioned Agreement. This shall
not preclude the Seller from having its own representative nor does it obligate the Company to
represent its contractor.

(d) The Seller agrees to insert the substance of the clause, including this paragraph (h), in each
subcontract which meets the criteria in 29.401-6(b)(1) through (3) of the Federal Acquisition
Regulation, 48 CFR Part 29.

SUSPECT COUNTERFEIT ITEMS

(&) A suspectitem is one in which there is an indication by visual inspection, testing, or other information
that it may not conform to established Government or industry-accepted specifications or national
consensus standards. A counterfeit item is a suspect item that is a copy or substitute without legal
right or authority or one whose material, performance, or characteristics are knowingly
misrepresented by the vendor, supplier, distributor, or manufacturer. Such items may be labeled to
represent a different class of parts, or used and/or refurbished parts, complete with false labeling, that
are represented as new parts.

(b) Suspect/counterfeit items do not include non-conforming items resulting from inadequate design or
production quality control. Such items shall be handled in accordance with Buyer’'s nonconforming
item procedures.

(c) Materials and items furnished by the Seller to Company under this Agreement shall not include

suspect/counterfeit parts nor shall such parts be used in performing any work under this Agreement
whether on or off the WIPP site.
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1.19

1.20

1.21

(d) The rights of the Company in this clause are in addition to any other rights provided by law or under
this Agreement.

AFFIRMATIVE PROCUREMENT

In performance of this Agreement, Seller shall provide biobased products and other applicable items
composed of the highest percentage of recovered/recycled materials that are consistent with published
minimum content standards and requirements as stated in the following issuances:

(a) Executive Order 13101 of September 14, 1998, entitled “Greening the Government Through Waste
Prevention, Recycling and Federal Acquisition.”

(b) Section 6002 of the Resource Conversation and Recovery Act (RCRA) of 1976, as amended (42
U.S.C. 6962, Pub. L. 94-580, 90 Stat. 2822).

(c) Title 40 of the Code of Federal Regulations, Subchapter 1, Part 247 (Comprehensive Guidelines for
the Procurement of Products Containing Recovered Materials) and such other Subchapter | Parts or
Comprehensive Procurement Guidelines as the Environmental Protection Agency may issue from
time to time as guidelines for the procurement of products that contain recovered/recycled materials.

(d) “U.S. Department of Energy Affirmative Procurement Program for Products Containing Recovered
Materials” and related guidance document(s), as they are identified in writing by the Department.

The Seller shall also prepare and submit a report identifying the types of environmentally preferable items
provided, the quantities provided and the dollar value expended per item classification, in accordance
with direction from the Buyer.

CHANGES

(&) Company may at any time, by written notice, make changes within the general scope of this
Agreement in any one more of the following: 1) The amount of and/or description of the
products/services to be purchased; 2) Quantities of items to be delivered; 3) Place of performance; or
4) the time or place of delivery, inspection or acceptance. If any such changes causes a difference in
the cost of, or the time required for performance, an equitable adjustment shall be made in the price
and/or delivery schedule and other affected provisions. Such adjustment shall be made within 30
days from the date of receipt of Company’s change notice, although Company in its sole discretion
may receive and act upon any claim for adjustment at any time before final payment.

(b) Only the Subcontract Administrator is authorized on behalf of company to issue changes whether
formal or informal. If Seller considers that any direction or instruction by Company personnel
constitutes such a change, Seller shall not rely upon such instruction or direction without written
confirmation from the Subcontract Administrator. Nothing in this clause, including any disagreement
with Company about the equitable adjustment, shall excuse Seller from proceeding with the
agreement as changed.

PERMITS OR LICENSES
The subcontract/purchase order shall have all necessary permits or licenses and abide by all applicable

laws, regulations, and ordinances of the United States and of the state, territory, and political subdivision
in which the work under this contract is performed.

PART 2 APPLICABLE WHEN ITEMS INCLUDE SERVICES

21

APPLICATION OF UNIFORM COMMERCIAL CODE

For the purposes of products that include services, the Uniform Commercial Code Article 2, Parts 1,3,5,6,
and 7 as adopted by the State of New Mexico shall apply to this agreement.
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PART 3 APPLICABLE TO ALL AGREEMENTS AS REQUIRED BY REFERENCE AS INDICATED BELOW
3.1 INCORPORATION BY REFERENCE

This Agreement incorporates certain provisions by reference. These articles and clauses apply as if they
were incorporated in their entirety. For FAR and DEAR provisions incorporated by reference, “Contractor”
means Seller and “Contracting Officer” means Subcontract Administrator. The FAR and the DEAR may
be obtained from the Superintendent of Documents, U.S. Government Printing Office, Washington, DC.
Company clauses incorporated by reference are available from Washington TRU Solution’s Procurement
Department. The following clauses are incorporated by reference:

EQUAL OPPORTUNRITY (E.O. 11246) FAR 52.222-26
EQUAL OPPORTUNITY FOR SPECIAL DISABLES FAR 52.222-35
VETERANS, VETERNAS OF THE VIETNAM ERA, AND

OTHER ELIGIBLE VETERANS (38 U.S.C. 4212)

AFFIRMATIVE ACTION FOR WORKERS WITH DISABILITIES FAR 52.222-36
(29 U.W.D. 793)

PREFERENCE FOR PRIVATELY-OWNED U.S.-FLAG FAR 52.247-64
COMMERCIAL VESSELS (46 U.S.C. APPX 1241 AND 10

U.S.C. 2631)

SERVICE CONTRACT ACT OF 1965, AS AMENDED FAR 52.222-41

(41 U.S.C. 351, et seq.)
Applicable to service-type purchase orders and subcontracts

PART 4 — APPLICABLE WHEN SELLER’'S PERSONNEL WORK ON DOE WIPP SITE
COVERED WORKPLACES/ACTIVITIES

4.1 WORK ON GOVERNMENT PREMISES — SELLER’S RESPONSIBILITY

() As to the work to be done or performed by the Seller on premises owned or controlled by WTS, the
Government, or the premises of other WTS subcontractors, the Seller assumes the entire
responsibility and liability for losses, expenses, damages, demands, and claims in connection with or
arising out of any injury (including death) or damage to property sustained in connection with, or to
have arisen out of the acts or omissions of, the Seller or its lower-tier subcontractors, agents, or
employees. The Seller shall indemnify, defend and hold harmless the WTS from and against any and
all claims, demands, actions, causes of action, suits, damages, expenses (including attorney fees)
and liabilities whatsoever resulting from or arising in any manner on account of or by reason of any
injury to or death of any person or any damage to or loss of property attributable to the acts or
omissions of the Seller or its lower-tier subcontractors, agents, or employees. Nothing in the
foregoing shall be construed to require the Seller to indemnify and save harmless the WTS from any
liability arising out of or resulting from nuclear accident.

(b) The Seller shall procure or cause to be procured at its own expense, and shall likewise maintain or
cause to be maintained, while any work is being performed and for such period thereafter as may be
necessary under the circumstances, insurance sufficient to protect the Seller, the WTS, the Seller’s
lower-tier subcontractors, and the Government against all liability with respect to bodily injury or
death, or property loss or damage, which may be imposed by law upon the Seller or which is
assumed by the Seller under the Order. Such insurance shall be in such amounts, with such
companies, and in such forms as are satisfactory to WTS, and shall provide for at least thirty (30)
days prior written notice to WTS of cancellation thereof. All such policies of insurance shall contain
an article reading substantially as follows: “ The insurer waives any right of subrogation against WTS,
its lower-tier subcontractors and suppliers and the United States of America which might arise by
reason of any payment under this policy.” Certificates of such insurance shall be furnished to WTS
prior to the commencement of any work by or for the Seller. The Seller shall not be relieved of liability

Page 7



Rev. 2, July 28, 2008

4.2

()

assumed pursuant to this article by reason of the procurement, maintenance, limits, or coverage of
any insurance policies, whether or not approved by WTS.

The Seller agrees to comply (and require its lower-tier subcontractors to comply) with all applicable
laws, rules, and regulations with respect to state industrial insurance or worker’s/workmen’s
compensation, occupational disease, occupational safety and health, or withholding and payment of
social security and federal income taxes, and further agrees to indemnify and defend WTS and the
Government against, and to save and hold harmless WTS and the Government from any and all
liability and expense with respect to claims against WTS or the Government which may result from
the failure or alleged failure of the Seller or of any of its lower-tier subcontractors to comply therewith.

ACCIDENT PREVENTION

(@)

(b)

()

(d)

()

The Seller shall provide and maintain work environments and procedures which will (1) safeguard the
public and WTS personnel, property, materials, supplies, and equipment exposed to Subcontractor
operations and activities, (2) avoid interruptions of WTS operations and delays in project completion
dates, and (3) control costs in the performance of the Subcontract.

For the purposes of paragraph (a) above on Subcontracts for construction or dismantling, demolition,
or removal of improvements, the Seller shall:

1. Provide appropriate safety barricades, signs, and signal lights;

2. Comply with the standards issued by the Secretary of Labor at 29 CFR 1926 and 29 CFR
Part 1910; and;

3. Ensure that any additional measures WTS determines to be reasonably necessary for the
purposes are taken.

Whenever WTS becomes aware of any noncompliance with these requirements or any condition that
poses a serious or imminent danger to the health or safety of the public or Government personnel,
WTS shall notify the Seller verbally, with written confirmation, and request immediate initiation of
corrective action. This notice, when delivered to the Seller or the Seller’s representative at the work
site, shall be deemed sufficient notice of the noncompliance and that the corrective action is required.
After receiving the notice, the Seller shall immediately take corrective action. If the Seller fails or
refuses to promptly take corrective action, WTS may issue an order stopping all or part of the work
until satisfactory corrective action has been taken. The Seller shall not be entitled to any equitable
adjustment of the Subcontract price or extension of the performance schedule on any stop work order
issued under this article.

The Seller shall take all reasonable precautions in the performance of the work under the Order to
protect the safety and health of employees and of members of the public, and shall comply with all
applicable safety and health regulations and requirements (including reporting requirements) of WTS.
When required by either the subcontract’s statement of work, special conditions, and/or the
PO/Subcontract Deliverable Schedule, the Seller shall submit a Job Hazard Analysis (JHA) to WTS
for review and approval; the JHA shall include an analysis of the significant hazards to life, limb, and
property inherent in the Subcontract work performance and a plan for controlling these hazards. The
JHA must be approved prior to the start of any on-site performance. WTS shall notify the Seller, in
writing, of any noncompliance with the provisions of the article and the corrective action to be taken
after receipt of such notice, and the Seller shall immediately take corrective action. In the event that
the Seller fails to comply with said regulations or requirements of WTS, the Buyer, may without
prejudice to any other legal or contractual rights of WTS, issue an order stopping all or any part of the
work; thereafter, a start order for resumption of the work may be issued at the discretion of WTS. The
Seller shall make no claim for an extension of time or for compensation or damages by reason of, or
in connection with, such work stoppages.

Before commencing the work, the Seller shall meet with a representative(s) of WTS to discuss and

develop a mutual understanding relative to the administration of the overall work safety program
under the Subcontract to accommodate the additional work, heeding any direction that may be
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4.3

(f)

provided by WTS. The Seller shall not commit or permit any act that will interfere with the
performance of work by any other subcontractor or by Government employees.

The Seller shall insert this article, including this paragraph (f), with appropriate changes in the
designation of the parties, in all lower-tier subcontracts.

ENVIRONMENT, SAFETY, AND HEALTH — ON GOVERNMENT OWNED OR LEASED FACILITIES

(@)

(b)

()

(d)

()

It is understood that it is the goal of both WTS and DOE to conduct a responsible and comprehensive
program to assure that the WIPP is an environmentally acceptable installation and is operated in a
safe and healthy manner. It is DOE policy to use its best efforts to provide the funds or other
resources necessary to achieve this purpose and to continue cooperating, along with the
Subcontractor, with Federal and State agencies having interest in environmental matters to
accomplish this purpose, and to maintain good relations with such agencies.

Performance of the work under the Subcontract shall be conducted in a manner that is protective of
the environment and the health and safety of employees and the public. The Subcontractor shall
comply with all applicable environmental, safety, and health requirements (including applicable
permitting and reporting requirements) including federal, state, and local laws and regulations and
DOE requirements.

1. WTS shall notify the Subcontractor, in writing, of any noncompliance with applicable
requirements. After receipt of such notice, the Subcontractor shall immediately take corrective
action. In the event that the Subcontractor fails to take corrective action, WTS may, without
prejudice to any other legal or contractual rights of WTS, issue an order stopping all or any part of
the work; thereafter, a start order for resumption of the work may be issued at the discretion of
WTS. The Subcontractor shall not be entitled to an extension of time or additional fees or
damages by reason of, or in connection with, any work stoppage ordered in accordance with this
clause.

2. If at any time during the performance of the Subcontract work, the Subcontractor’s acts or failure
to act causes substantial harm or imminent danger to the health or safety of individuals or the
environment, WTS may, without prejudice to any other legal or corrective rights of WTS, issue an
order stopping all or any part of the work; thereafter, a start order for resumption of the work may
be issued at the discretion of WTS. The Subcontractor shall not be entitled to an extension of
time or additional fees or damages by reason of, or in connection with, any work stoppage
ordered in accordance with this clause.

When specifically required by the Subcontract Statement of Work, Specification, or Schedule of
Deliverables, the Subcontractor shall submit an environmental, safety, and health management
program and implementation plan to WTS for review and approval. The plan shall describe the
management systems to be employed to ensure that environmental, safety and health requirements
are appropriately considered in all phases of Subcontract activities. The plan shall also include
provisions for an internal environmental, safety, and health performance evaluation and corrective
action system to provide management with a continuing assessment of the adequacy and
implementation of the environmental, safety, and health programs and assurance the deficiencies are
correct. The results of such evaluations shall be made available to WTS. When such a plan as
described in the paragraph is required by the subcontract, the provision for Records as found in
DEAR 970.5232-3 also applies.

The Subcontractor shall include in all of its lower-tier subcontracts involving performance of work at
the site, the provisions requiring subcontractors to comply with the Subcontractor’s environmental,
safety and health requirements. However, such provisions in the subcontracts shall not relieve the
Subcontractor of its obligations to assure compliance with the provisions of this clause for all aspects
of the work.

The Subcontractor shall submit for approval to WTS when required by either the subcontract, the
statement of work, or its policies, procedures, and provisions for including appropriate environmental,
safety, and health requirements, including reporting requirements, with respect to work to be
performed on-site at a DOE-owned or leased facility in lower-tier Subcontracts. These environmental,
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(f)

(9)

safety and health requirements shall be in accordance with applicable DOE regulations, directives,
and other DOE requirements. The Subcontract provisions shall provide that no claim shall be made

for adjustment in the Subcontract amount or the performance schedule, or for damages, by reason of
a stop work order issued for failure to comply with environmental, safety and health regulations or
requirements of the DOE.

The Subcontractor agrees, if it requires information from or access to the facilities of a third party, and
if requested by the Government, to sign an agreement substantially identical in all material respects
to the provisions of this clause, with any identified company supplying information to or furnishing
access to its facilities to the Subcontractor under the Subcontract, and to supply a copy of such
agreement to WTS. From time to time upon request of WTS, the Subcontractor shall supply WTS
with reports itemizing information received as confidential or proprietary and setting forth the
company or companies from which the Subcontractor received such information.

In the event that the Subcontractor is required by law to disclose proprietary information it has
developed under this clause to a government authority having appropriate jurisdiction, the
Subcontractor shall have the right to do so, but shall provide the proprietary information owner with
reasonably prompt notice of any such requirement and reasonably cooperate in efforts of the
proprietary information owner to protect its proprietary information.

This clause shall flow down to all lower-tier subcontracts.

ENVIRONMENTAL COMPLIANCE

(@)

Definitions. As used in the Subcontract, the following capitalized terms shall have the meaning set
forth herein.

1. “Hazardous Waste” shall mean any waste or constituent regulated under the Resource
Conservation and Recovery Act (RCRA) as amended (42 U.S.C. 6901 et seq.), or as set forth in
40 CFR 260 et seq., or in any similar laws of any state or local governmental authority having
jurisdiction over the place(s) where (a) the work under the Subcontract will be performed, or (b)
any Hazardous Waste will be generated, shipped, stored, treated, or disposed of. Briefly, a waste
is a Hazardous Waste if it exhibits a hazardous characteristic (ignitable, corrosive, reactive, or
toxic), and/or it is listed in Subpart D of the RCRA regulations.

2. For this document, the term “Hazardous Substance” shall be used generically to include any
“Hazardous Substance” as defined in the Comprehensive Environmental Response,
Compensations and Liability Act as amended (42 U.S.C. 9601 et seq.), any “Hazardous Material”
as regulated under the Hazardous Materials Transportation Act as amended (49 U.S.C. 1801 et
seq.), or Occupational Safety and Health Act (OSHA) 29 CFR 1910 Subpart H, “Oil” as defined in
or under the Clean Water Act as amended (33 U.S.C. 1251 ET SEQ.), any “Chemical or Toxic or
Hazardous Substance or Material" as defined in the Toxic Substance control Act (TSCA) (15
U.S.C. 2601 et seq.), and, without limitation, any other substance or material identified as a toxic
or hazardous substance, chemical, or material, as such terms may be defined in or under any
other applicable local, state, or federal law, statute, ordinance, code, rule, or regulation. The term
“Hazardous Substance” shall also include any container, device, material, component, and/or
item, of which a Hazardous Substance as defined above is a constituent, or in which a Hazardous
Substance as defined above is contained.

3. “Environmental Procedure” shall mean a document or series of documents published by WTS
and incorporated into the Order by reference, which set forth and establish the policy for
compliance with environmental laws and regulations by Subcontractors and suppliers to WTS,
including lower-tier subcontractors and suppliers at any tier.

4. A “Preexisting Hazardous Substance” shall mean a Hazardous Substance(s) and/or Hazardous

Waste that are already present at a WIPP facility through no act or omission of the Seller or its
representatives.
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5. Environmental Compliance. In addition to and without limitation on the general duty of the Seller,

the Seller shall comply with all applicable laws and regulations as indicated below:

(b) The Seller and all of its lower-tier subcontractors and suppliers of any tier, and its and their

©)

employees and/or agents (hereinafter called “representatives”) shall comply with all health, safety,
and environmental laws, statutes, ordinances, rules, regulations, permits, and order regulating or
dealing with a Hazardous Substance(s) or Hazardous Waste that are or become applicable during the
term of the Order.

During the term of the Order, the Seller shall obtain and maintain all permits, licenses, certificates,
approvals, and other authorities required to conduct the work and perform the services specified
under the Order.

(d) Management of Hazardous Substances and Hazardous Waste.

1. The Seller shall notify WTS immediately if and when it encounters a preexisting Hazardous

Substance(s) or preexisting Hazardous Waste in the performance of the work. Such notice shall
identify the location and time of the encounter and shall specify, to the extent known or suspected
by the Seller or its representatives, the nature and extent of the contamination. The Seller shall
take no action with respect to such preexisting Hazardous Substances(s) without the written
consent of WTS. The foregoing shall not apply (a) to a preexisting Hazardous Substance(s)
identified in the Order or as otherwise formally identified by WTS to be encountered in the
performance of the work, or (b) if the Order calls for the remediation or removal of the preexisting
Hazardous Substance(s) or areas contaminated therewith, in either of which events the Seller
shall be finally responsible for the proper and safe handling and management of the preexisting
Hazardous Substance(s). The Seller and its representatives shall cooperate with WTS or its
designee regarding such preexisting Hazardous Substance(s) and make available it records and
personnel with respect thereto.

In no event shall the Seller or any of its representatives bring or allow the bringing of Hazardous
Waste on or into the work site unless specifically allowed by the Order or otherwise formally
approved by WTS. In the event that the Seller or any of its representative introduce or allow a
Hazardous Substance(s) or Hazardous Waste to be introduced on or into the site, generate any
Hazardous Waste(s), or handle a preexisting Hazardous Substance(s) or areas contaminated
therewith as part of its obligations under the Order, at the work site or in connection with the work
or services, the Seller shall be solely responsible for all costs and liabilities associated with such
Hazardous Substance(s) or hazardous Waste and hall handle, manage, store, treat, or dispose of
such Hazardous Substance(s) or Hazardous Waste in strict compliance with all applicable laws,
statutes, ordinances, rules, regulations, permits, orders, and environmental procedures. Without
limiting the generality of the foregoing, the Seller shall provide:

(a) Perform and maintain all required record keeping, reporting, manifesting, labeling, and other
documentation,

(b) Provide all required safety and health devices or equipment and training, and

(c) Ensure that all such Hazardous Substance(s) or Hazardous Waste is managed, transported,
treated, stored, or disposed of at lawfully permitted or licensed facilities in accordance with all
applicable laws, regulations, and ordinances.

(d) This clause shall flow down to all lower-tier subcontracts.

The provisions of this article relating to Hazardous Substances shall not apply to such material or

substances wholly and routinely contained within equipment or materials utilized by the Seller in

the performance of the work, provided that there is no leak, spill, discharge, or release of the
Hazardous Substance (e.g., sulfuric acid in batteries).
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4.6

4.7

(e) Liability. The Seller shall indemnify and defend WTS against any and all costs, damages, expenses,
and liability due to any personal injury, death, property damage, environmental harm, environmental
impairment, fines, penalties, or otherwise, arising or resulting from:

1. The failure of the Seller or any of its representatives to comply with the provisions of this article.

2. The receipt, handling, transportation, treatment, storage, or disposal of a Hazardous
Substance(s) or Hazardous Waste where it is the responsibility of the Seller or its representatives
as included under the Order or applicable law.

3. The negligent or intentionally tortuous conduct of the Seller or its representatives regarding or in
connection with a Hazardous Substance(s) or Hazardous Waste.

WHISTLE-BLOWER PROTECTION FOR CONTRACTOR EMPLOYEES

(8) The Seller shall comply with the requirements of the “DOE Contractor Protection Program at 10 CFR
Part 708 with respect to work performed on-site at the DOE owned or leased facility. “Work” does not
include work ancillary to the primary purpose of the contract (e.g. the delivery of goods produced off-
site).

(b) The Seller shall insert or have inserted the substance of this clause; including this paragraph (b), in
subcontracts at all tiers with respect to work performed at a DOE owned or leased facility.

SUSPENSION

WTS may for any reason, direct the Seller to suspend performance of any part or all of the performance
of this Agreement for an indefinite period of time. If any such suspension significantly delays the progress
of or causes the Seller additional direct expenses in the performance of this Agreement, not due to the
fault or negligence of the Seller, the compensation to the Seller shall be adjusted by a modification to this
Agreement on the basis of the additional direct expenses of the Seller to perform the Agreement and the
time of performance of the Agreement shall be extended by the actual of the suspension. Any claim by
the Seller for compensation of a schedule extension must be supported by an appropriate document
asserted within ten (10) days from the date an order is given to the Seller to resume the performance of
the Agreement.

SITE ACCESS AND SECURITY REQUIREMENTS
(a) Foreign Nationals:

Access or entry by a foreign national (not a citizen of the United States) to the WIPP Site, DOE
Skeen-Whitlock Building (SWB) or any other Government leased building is not allowed without first
being approved by CBFO Security and the CBFO Manager. All unclassified visits (30 days or less)
and assignments (more than 30 days) of foreign nationals will be managed consistent with the
Department of Energy Notice and Policy 142.1.

A minimum of 45 days advance notice is required for indices checks of all foreign nationals that are
citizens of a sensitive country, require access to a security area, or access to a sensitive subject. A
Security Plan is required for unclassified foreign visits and assignments. Contact WIPP Security for
required forms and guidelines. At a minimum, the following information must be provided:
» Biographical and personal information, including date and place of birth, place/nature of
employment.
» Passport, visa and/or PRA Card (Immigration and Naturalization Service information, as
required).
e Purpose of visit; actual dates, subjects and areas to be visited.
e ldentification of host group and escort responsibilities. (The host will be required to prepare
and process all forms and provide the Security Plan and the Host Report).
»  For delivery activities, the WIPP Site main Warehouse will act as the host group and
Warehouse personnel will escort the foreign national(s). The Buyer will notify the supplier
once the indices check and approvals have been completed.
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(b) Operating Condition of Delivery Vehicles and Equipment:

()

(d)

(e)

Delivery vehicles and equipment entering the WIPP Site, or the SWB or any other Government
leased facility, must be in a safe operating condition. Vehicles and equipment must have no leaks,
dripping fluids, or any other defects that pose a hazard to personnel and/or the environment.
Defective vehicles will not be allowed to enter the WIPP Site or the SWB receiving areas and must be
repaired before access is granted.

Property Searches:

WIPP Security Officers will inspect all vehicles entering and leaving the WIPP Site. Upon entering
the WIPP Site, searches are conducted to prevent bringing the following items onto the site:

e Weapons

e Ammunition

* Explosives

» lllegal drugs

» Alcohol

» Other dangerous instruments or material that could harm or damage people, property or

the environment
*  Animal companions

Upon leaving the WIPP Site and the SWB, searches may be conducted to prevent the unauthorized
removal of government property.

Security Badges and GFE/GFP Property:

Subcontractors are responsible for all WIPP issued security badges and entry key cards for all of their
employees who have access to the WIPP Site, SWB or other Government leased facilities. The
Subcontractor will provide to WTS, a listing of all employees who will need access to the WIPP Site or
other satellite facilities. This listing will be provided to and approved by the WTS Procurement Buyer
who will present the listing to WIPP Security prior to Subcontractor employees gaining access to the
WIPP site. The listing will contain the Subcontractor’'s company name, name of the employee(s) and
the WTS Subcontract Technical Representative name. WIPP Security reserves the right to collect
picture badges on a daily basis from those Subcontractors that demonstrate inability to adequately
control their security badge(s).

Prior to final payment, any and all security badges, Government Furnished Equipment or Government
Furnished Property must be returned and accounted for. WTS reserves the right to withhold final
payment pending adequate disposition of security badges and property.

The Subcontractor will immediately report, within 24 hours, to WIPP Security any lost or mis-placed
security badge or key card. The security badges and the key cards are the property of the U.S.
Department of Energy. Subcontractor personnel will maintain and display their badges in accordance
with WIPP policies and procedures.

WIPP Site Access Requirements:

30 days or less for Subcontractor Employees: Subcontractor personnel who are required to work on
WIPP Property for 30 days or less unescorted will be required to complete GET-300. GET-300
consists of completing a video presentation followed by an examination administered by the Security
Department. Upon successful completion of the examination, the Subcontractor employee will be
issued a contractor badge and will be allowed to access the WIPP site unescorted during normal
work hours for a period of 30 days. To obtain the badge each day, the Subcontractor employee will
show Security picture identification and then pick up their badge at the main Guard & Security
Building. The Subcontractor employee will be required to turn in his/her badge at the
gatehouse each day upon leaving the site. Completion of this training does not allow the
Subcontractor personnel access to the SWB unescorted.

30 days or more: Subcontractor personnel who are required to work on WIPP Property for 30 days or
more must complete the GET Initial Training within 30 days of being assigned to the WIPP. GET
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(f)

training consists of a two day instruction program, with an examination being given at the end of the
session. Upon successful completion of the examination, the Subcontractor employee will be issued
a contractor picture badge good for a period of one year. Upon completion of the assignment, the
Subcontractor personnel will surrender their badge to security.

Skeen-Whitlock Building Access Requirements:

30 days or less for Subcontractor Employees: Subcontractor personnel who are required to work at
the SWB for 30 days or less unescorted will be required to complete GET-301. GET-301 consists of
reading the safety brochure and watching the SWB safety orientation video followed by an
examination administered by the SWB Receptionist. Upon successful completion of the examination,
the Subcontractor employee will be issued a “T” badge and will be allowed to access the SWB
unescorted during normal work hours for a period of 30 days. Upon completion of the assignment,
the Subcontractor employee will surrender their badge to security. Completion of this training does
not allow Subcontractor personnel access to the WIPP site unescorted.

30 days or more: Same requirements as noted above for WIPP Site Access.

Worker Safety and Health Plan

The Department of Energy has promulgated procedures/rules for the implementation of a Worker
Safety and Health Program, Title 10 CFR 851 (“851"). WTS has integrated 851 as a WTS Worker
Safety and Health Plan along with the Integrated Safety Management System (ISMS) description,
and the WTS Voluntary Protection Program (VPP). Together, those documents serve as the overall
plan for worker safety and health at WIPP. Upon implementation of 851 effective February 9, 2007,
these rules govern the conduct of any entity including affiliated entities, such as a parent corporation,
under contract with DOE, or a subcontractor at any tier, that has responsibilities for performing work
at a covered DOE site in furtherance of a DOE mission. Violation of the applicable rules provides a
basis for the assessment of civil and or criminal penalties under 851.

Indemnification of WTS

To the extent permitted by law, the subcontractor assumes full responsibility and shall indemnify,
save harmless, and defend WTS and its principal subcontractors, their agents, officers, employees
and directors from any civil and or criminal penalties or liabilities under 851 et seq., arising out of
activities of the subcontractor, its lower-tier subcontractors, suppliers, agents, employees, officers, or
directors. The subcontractor’s obligation to indemnity and hold harmless shall expressly include
attorney'’s fees and other reasonable costs of defending any action or proceeding instituted under
851 or its implementing regulations.

A copy of 851, WTS’ implementing Worker Safety and Health Plan, and The General Safety Rules for
Contractors and their Subcontractors is available at our web site:
http://www.wipp.energy.gov/proc/html/business.htm .
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